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MEMORANDUM

BRODERICK, J. DECEMBER , 1999

Presently before this Court is pro se Petitioner Al fonso
Pizza’s notion to vacate, set aside, or correct his sentence
pursuant to 28 U.S.C. § 2255, the Governnent’s response thereto,
and Petitioner’s reply. For the reasons that follow, this Court
concludes that Petitioner’s notion should be deni ed.

On August 15, 1996, following a trial by jury, Petitioner
was convicted of violating 18 U.S.C. 8 922(g)(1), possession of a
firearmby a convicted felon. This Court sentenced Petitioner to
180 nonths inprisonnment and five years of supervised rel ease on
April 16, 1997. Petitioner’s conviction was affirnmed by the
Third Grcuit Court of Appeals on January 15, 1998. Thereafter,
on May 4, 1998, the Suprene Court denied Petitioner’s wit of
certiorari.

Petitioner filed the instant notion to vacate, set aside or
correct sentence pursuant to 28 U S.C. 8§ 2255 on April 26, 1999.

Petitioner nakes the following clains: (1) his conviction was



obt ai ned by the unconstitutional failure of the Prosecution to

di scl ose favorable evidence, (2) the Court erred during trial in
denying Petitioner’s notion for a wit of habeas corpus ad
testificandumrequiring production of a federal prisoner, and (3)
i neffective assistance of both trial and sentencing counsel.

This Court nust construe Pizza s pro se petition liberally,

Hai nes v. Kerner, 404 U S. 519, 520-21 (1972), and nust al so

accept Petitioner’s factual allegations as true, Virgin |slands

v. Forte, 865 F.2d 59, 62 (3d Cr. 1989). However, because it
is clear that Petitioner is not entitled to relief based upon any
of these clains, this Court finds that an evidentiary hearing is
not warranted and that Petitioner’s clains should be summrily

dismssed. US. v. Day, 969 F.2d 39, 41 (3d Gr. 1992). The

Court will now address each claimin turn.

Petitioner first alleges that the prosecution held back a
“new directive describing the arresting powers of the F.B.1.”
during a hearing conducted by this Court to determ ne whether two
firearns seized at the time of Petitioner’s arrest should be
suppressed. In his notion, Petitioner never el aborates on what
he nmeans by this so-called “new directive.” 1In any event, this
claimis no nore than an attenpt by Petitioner to revisit the
suppressi on i ssue, which has been raised by Petitioner, and
considered and rejected three tines by this Court- once at the

suppression hearing held on August 12, 1996, again as a Rule 29



notion and again through Petitioner’s post-verdict notion asking
for reconsideration of the suppression issue.

Even assum ng the existence of sone “new directive”
possessed by the governnment and not disclosed, Petitioner has
failed to give any reasons as to how such a docunent woul d have
made his arrest illegal. Neither the opinion of this Court which
denied Petitioner’s notion to suppress evidence of the two
handguns because of an unlawful arrest, nor the opinion of the
Third Grcuit, which affirnmed Petitioner’s conviction hol di ng
that the arrest of Petitioner by two federal agents was | awful,
was based upon any directive of the FBI. Both the opinion of
this Court and the opinion of the Third Crcuit concluded that
the arrest of Petitioner was | awful because the FBI agents were
consi dered “peace officers” under Pennsylvania | aw and as such
were vested with the authority to make arrests. Therefore, even
assum ng the existence of an excul patory directive, Petitioner
cannot show that the result of his trial would have been
di fferent had such evi dence been disclosed. Furthernore, because
t he suppression i ssue was rai sed and consi dered on direct appeal,
Petitioner may not use a section 2255 notion as a vehicle to

relitigate this claim See US. v. DeRewal, 10 F.3d 100, 105 n.4

(3d Cir. 1993). Petitioner’s first claimis thus without nerit.
Petitioner next clains that this Court erred in denying

Petitioner’s notion for a wit of habeas corpus ad testificandum



requiring the production of Sergio Battaglia, a proffered defense
W tness who, at the tine of Petitioner’s trial, was serving a
sentence in a federal prison. Petitioner alleges that this

w tness could have testified to the reputation of Special Agent
Kelly of the Pennsylvania Attorney CGeneral’s Ofice for planting
evi dence. Special Agent Kelly acconpani ed the FBI agents who
arrested Petitioner. In an in canera hearing held in chanbers
during the trial to address Petitioner’s notion, Petitioner
offered the following to the Court with regard to a conversation
he clained to have had with the proffered w tness:

You know, | didn’t pull Sergio Battaglia s nanme out of

a hat. He never known [sic] nme either. But as we are

tal king, we were in each others conpany tw ce, he never

said specific, Kelly did this to so and so, he never

said --he said you ve got to watch Kelly, he’' Il set you

up, and ranbled on and on and on. He said this on such

a day, he knows Kelly, works with him Kelly is a

l[ittl e shady whatever.

In denying Petitioner’s notion, this Court concluded that
Battaglia' s presence was neither necessary nor material to
Petitioner’s defense, since the testinony quoted above clearly
showed that Battaglia had no personal know edge concerning the
conduct of Special Agent Kelly in connection with Petitioner’s
arrest. The evidence at trial showed that the arrest and search
of Petitioner was conducted by the two FBI agents. The Court

therefore determ ned that the proffered testinony of Battaglia

was not relevant or significant and in no way coul d have affected



the outcone at trial. Moreover, the Court concluded that the
prof fered evidence woul d have been inadm ssi bl e character

evi dence pursuant to Rule 608 of the Federal Rules of Evidence.
The Court al so concluded that under Rule 403 any val ue the
testi nony m ght have had was substantially outwei ghed by the
danger of unfair prejudice to the Governnent.

In United States v. Cruz-Jimnez, 977 F.2d 95, (3d Gr.

1992), the Third Crcuit held that the defendant carries the
burden of proving the necessity of the proposed wtness’s
testinony. “A defendant’s failure to carry this burden is a

legitimate basis to deny a request to procure the presence of a

W t ness.” The Third G rcuit continued, “Not every renotely
relevant proffer will require the issuance of process to bring an
i ncarcerated witness before the court. |[If the witness’'s

testinony is only peripherally relevant, cumul ative or otherw se
insignificant, or if the other evidence agai nst the defendant is
so overwhel mng that the proffered testinony could not affect the
outcone, the proffered testinony is not material and issuance of
the wit is not required.” 1d. at 100. This Court properly
denied Petitioner’s notion for a wit of habeas corpus ad
testificandumin connection with Sergio Battaglia. Petitioner’s
claimthat the Court erred in this regard is therefore w thout
nerit.

Finally, Defendant clainms that he was denied his Sixth



Amendnent right to effective assistance of counsel both at trial
and at sentencing. Petitioner makes several clains with regard
to his trial counsel, Robert O Shea, Jr., Esq. Nanely, he clains
that counsel failed to call w tnesses who could have testified

t hat evidence was planted on him that counsel failed to ask for
a pol ygraph test; that counsel failed to have the firearns which
were the subject of Petitioner’s indictnent tested for
fingerprints; and that counsel failed to have the firearns

exam ned by an i ndependent firearns expert to determ ne whet her

t hey were operabl e.

In Strickland v. Washington, 466 U. S. 668 (1984), the

Suprene Court fornul ated the standard that nust be net to prevail
on an ineffective assistance of counsel claim Defendant nust
first show that counsel’s performance was deficient. “This
requi res showi ng that counsel nmade errors so serious that counse
was not functioning as the ‘counsel guaranteed the defendant by
the Sixth Amendnent.” 1d. at 687. Second, Petitioner nust show
that this deficient perfornmance prejudiced his defense. “This
requi res showi ng that counsel’s errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable.” 1d.

Petitioner’s ineffective assistance clains with respect to
his trial counsel nust fail. Petitioner has not and indeed

cannot show that counsel’s performance was deficient. M. O Shea



was the second counsel appointed by this Court to represent
Petitioner. M. O Shea was appointed after Petitioner, on the
eve of trial, expressed his dissatisfaction with his first
appointed trial counsel. Alnpbst imediately after the

appoi ntnment of M. O Shea, Petitioner infornmed the Court that he
was dissatisfied wth M. O Shea, without giving any justiciable
reason for his dissatisfaction. 1In response to Petitioner’s
numer ous requests for new counsel, this Court noted that M.

O Shea had done “an outstanding job.” The fact that counsel nay
not have pursued every area Petitioner desired himto pursue does
not show that counsel’s representation of Petitioner fell bel ow
the objective standard of reasonabl eness required to establish an

i neffective assistance clai munder Strickland. 1d at 688.

Furthernore, Petitioner fails to assert any prejudice resulting
fromhis clainmed ineffective assistance of trial counsel. His

i neffective assistance claimwith respect to his trial counsel is
therefore without nerit.

Petitioner’s claimof ineffective assistance of counsel at
sentencing is simlarly without nerit. On Novenber 8, 1996, the
Court, again at the request of Petitioner, appointed new counsel
Eli zabeth Ainslie, Esq., to represent Petitioner at sentencing
after Petitioner inforned the Court that he did not want M.

O Shea to continue to represent him And once again, Petitioner

clainms that his third appointed counsel, Ms. Ainslie, failed to



provide himw th effective assistance of counsel in that M.
Ainslie failed to object to alleged inaccuracies in his Pre-
Sentenci ng Report, that she did not obtain pertinent nedical
records, and that she failed to raise the issue of Petitioner
bei ng assaulted during his arrest.

At Petitioner’s sentencing, this Court cal cul ated the
GQuideline range for Petitioner’s inprisonnent to be 235 to 293
mont hs. The Court however granted Ms. Ainslie’s notion for a
downward departure fromthe applicable sentencing guideline range
of inprisonnent due to the fact that defendant’s crimnal history
category over-represented the seriousness of both his crimnal
history and the |ikelihood that he would commt further crines.
The Court then sentenced Petitioner to the statutory mnimmterm
of 180 nonths inprisonnent, as proscribed in 18 U S.C. § 924(e).
The Court had no discretion to sentence Petitioner to a | esser
term As Petitioner received the shortest term of inprisonnent
he coul d have received under the statute, his claimthat he was
deni ed effective assistance of counsel at sentencing is totally
W thout nmerit. In any event, even assum ng arguendo that
Petitioner’s representation at sentenci ng was sonehow bel ow t he

obj ective standard of reasonabl eness set forth in Strickl and,

Petitioner cannot assert any resulting prejudice, as he was
sentenced to the statutorily mandated m ni mum for his offense.

Accordingly, Petitioner’s notion to vacate, set aside or



correct sentence pursuant to 28 U S.C. 8§ 2255 is denied. The
Court will also deny Petitioner a certificate of appealability.
Under 28 U S.C. 8§ 2253(c)(1)(B), to appeal a final order in a
habeas corpus proceedi ng pursuant to section 2255, the petitioner
must first obtain a certificate of appealability. This
certificate of appealability may be issued by a district court

judge. See United States v. Eyer, 113 F.3d 470, 473 (3d Grr.

1997). The certificate may issue "only if the applicant has nmade
a substantial showing of the denial of a constitutional right."
28 U.S.C. 8 2253(c)(2). This Court has determ ned that
Petitioner has failed to denonstrate that he was deprived of any

constitutional right. Therefore, Petitioner will not be granted

| eave to appeal this decision. An appropriate Order follows.
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AND NOW this day of Decenber, 1999; upon consideration
of Petitioner Alfonso Pizza' s Mdition pursuant to 28 U . S.C. § 2255
to Vacate, Set Aside, or Correct Sentence, Governnent’s response
thereto, and Petitioner’s reply; for the reasons stated in this
Court’ s acconpanyi ng nenorandum of this date;
| T 1S ORDERED: Petitioner Pizza' s Mdtion to Vacate, Set
Asi de, or Correct Sentence pursuant to 28 U S. C. 82255 is DEN ED
It is further ORDERED that Petitioner’s Mtion for
Appoi nt mrent of Counsel is DI SM SSED as MOOT.

It is further ORDERED that a certificate of appealability is

DENI ED.

Raynmond J. Broderick, J.



